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What Can We do to Make the Current System of Dispute
Resolution Work Better?
Justice John Sopinka*
Dissatisfaction with the current mechanisms and the need for expeditious and accessible justice are concerns which are as pressing in Canada as they are in the United States. A recent study showed that an
action taken to trial in New Brunswick to recover $10,000 would take,
from the first visit to the lawyer's office to the final cheque, as long as
eighteen months. Also, it would cost approximately $10,000.1 My experience in Ontario leads me to believe that the average length of time for
an action is longer than eighteen months.
The search for more effective dispute resolution methods can be approached on several levels. It is currently in vogue to look beyond the
courts to alternative dispute resolution mechanisms. These efforts to
develop alternative techniques are necessary, recognizing that the courts
cannot bear the full burden. At the same time, however, the judicial
system plays an indispensable role in society, and the ongoing reforms to
rid it of unnecessary costs and delays should not be forgotten in the formulation of alternatives. Rather, we must tailor our expectations of the
courts and acknowledge the inherent limitations of formal adjudication
as a means of resolving our disputes. Finally and most importantly, for
there to be significant breakthroughs, a change in the approach to dispute
resolution must occur. We should seek to temper the atmosphere of confrontation which permeates every aspect of the legal profession and encourage an atmosphere of conciliation and cooperation.
REFORMS OF EXISTING INSTITUTIONS

The most significant recent attempt to reform the judicial system in
Canada was undertaken in 1986 by the Zuber Commission. The Commission was mandated to inquire into possibilities for the provision of a
more expeditious and less costly court system for Ontario.2 While the
Ontario judicial system has been frequently modified over the last hundred years to reflect changing social needs, the system has remained es* Supreme Court Justice of Canada.

Bladon, Neither Out Far Nor In Deep: A Comment, 37 U.N.B.L.J. 110 (1988).
2 Ontario, Report of Ontario Courts Inquiry (Toronto: Toronto Publication Services 1987) by
T.G. Zuber, Ont. O.C. 1438/86, May 22, 1986.
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3
sentially intact since its inception in 188 1. The Zuber Report identified
cost, delay, inefficiency and complexity as the major impediments to access to justice. Increased accessibility - physical, geographic, intellectual
and economic - was the primary objective underlying the recommendations of the Report for structural and managerial reform in the Ontario
judicial system.
In order to achieve this objective, the Zuber Report recommended
the abolition of the District Court consisting of roughly one hundred and
fifty federally appointed judges and the reorganization of the existing
centralized High Court into a more regionalized superior court. Accessibility would also be achieved by the expansion of the Provincial Court
jurisdiction for cases in which the amount in dispute does not exceed
$10,000. As well, the simplification of the procedures, such as "fill in the
blanks" pleadings and an attenuation of the strictures of the adversary
process, was intended to ensure that it will be within the capacity of anyone to handle his own civil case in the Provincial Courts. The other
major thrust of the Report concerned efficient management of the judicial system. It recommended the establishment of standards and evaluation processes to assess judicial performance and productivity as well as
4
the implementation of management information systems.
The Zuber Report, released in 1987, met with much criticism and
opposition. However, it contributed to the Ontario Government's initiative to institute major reforms to the judicial system. The Government's
vision for a new trial court system was based on three principles. The
first was to de-centralize the court structure and the courts administration program into eight regions. Second, it contemplated eliminating the
hierarchical divisions which have been characteristic of the Ontario trial
court system since the last century and replacing them with a single trial
court. The hierarchy of the courts was no longer necessary and gave rise
to the confusion that one court was better than another or that one court
does more important work than another. The third principle of the vision was efficient and cooperative management of the system, the personnel, and the resources assigned to it.
The first phase of these reforms was completed in September 1990
with the establishment of the Ontario Court of Justice which has two
divisions. The General Division unites the existing High Court, District
Court, and Surrogate Court. The merger of these courts is seen by many
as a significant improvement providing a pool of federally appointed
judges assigned to each region of the province. Before, litigants had to
wait in some cases for a judge of the proper jurisdiction to arrive before
proceeding.

3 Statement to the Legislature by the Honorable Ian Scott A.G. (May 1, 1989) (Re: Reform of

Ontario's Trial Court System).
4 See, Cromwell, Neither Out Far Nor In Deep: The Zuber Commission and the Problems of
Civil Justice Reform, 37 U.N.B.L. J. 94 (1988).
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Whether the remainder of the reforms will be implemented is uncertain but, meanwhile, less drastic but effective reforms continue to be
brought to existing structures. Recently, for example, changes have been
implemented in the Supreme Court of Canada in order to minimize delay
and cost.
The first change implemented was to simplify the procedure of the
disposition of applications for leave to appeal. The leave process used to
involve an actual hearing before the Court. Considering that last year
there were 423 applications for leave to appeal, this was an expensive
process for the litigants and time consuming for all concerned. Now
leave applications are entered simply by filing the documents, and the
parties are heard orally only when the Court finds it necessary to clarify
the issues.
Second, as a result of our recent decision in Askov, regarding the
right of an accused to be tried within a reasonable time under section
11(b) of the Canadian Charterof Rights and Freedoms, the Court must
be conscious of limiting the delay on appeal. The result of the Askov
decision had an immediate impact as many existing charges were stayed
on the basis of unreasonable delay.
The rules of practice before the Court have also been streamlined to
prevent unduly lengthy hearings. For example, the Court now enforces
fairly strict time limits of one hour per side for oral arguments, except in
extremely long and complicated cases. One hour seems quite generous
compared to the time limits of the United States Supreme Court, which
permits only thirty minutes per side.
When the rule placing time limits on oral argument was first considered by our Court, there was some concern as to how it would be enforced. My predecessor, Mr. Justice Estey, visited the United States
Supreme Court where he spoke to Justice Lewis F. Powell, Jr. "How,"
asked Estey, "are you able to enforce such a brutal time limit?" "Oh,"
replied Powell, "it's not difficult at all. Our Chief Justice (Burger) is very
effective. Why, the other day, he stopped a lawyer in the middle of the
word 'if'." I discovered on my last visit to the United States Supreme
Court that the current practice is no less ruthless. Counsel's microphone
is shut off as soon as the time has expired with the result that the Court
will see counsel's lips move but will not hear what he is saying. This is
usually sufficient to bring an argument to a quick close. In our Court, we
content ourselves with having a red light go on which will be followed by
a rebuke from the Chief Justice if it is not respected.
In order to increase access to the Court and reduce expense, appeals
will soon be heard via satellite. This technique, which was developed for
oral applications for leave, enables lawyers to argue the case in a courtroom in their hometown. The counsel appear on a screen in front of the
bench, and we can hear and see them, as they can us.
In trial courts, an effective improvement has been the institution of
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pre-trial conferences. This mechanism has been used extensively in family and civil matters, especially in Ontario. The civil procedure rules in
Ontario were amended in 1978 to permit a judge to convene a pre-trial
conference upon the application of a party or on its own motion. The
judge can then consider matters such as the simplification of issues, the
and any other
possibility of obtaining admissions to facilitate the trial,
5 The pre-trial conaction.
the
of
disposition
the
in
aid
may
matters that
ferences, which are now mandatory, have been enormously successful.
In Ontario, the percentage of cases settled before trial increased by approximately 48%, and the number of trials declined by about 45%.6 In
the aftermath of Askov, Ontario is experimenting with case management
in the larger urban centers.
EXPLORATION OF ALTERNATIVE

DISPUTE

RESOLUTION METHODS

These are some of the examples of efforts on the Canadian front to
combat the problem of access plaguing the courts. However, while we
should continue to make the judicial system more efficient, it is important to recognize the inherent limits of formal adjudication. In fact, the
judicial system is incapable of handling anything but a fraction of the
legal disputes that erupt. It is estimated that fewer than 5% of legal
disputes involve any contact with the formal system. Of these, only
about 4% in the United States and 2% in the United Kingdom and Canada ever proceed far enough to require a court verdict, and fewer than
5% of these are appealed. 7 Given these figures, thinking of courts as the
main institutions to resolve disputes is grossly simplistic.' Courts are
mechanisms for resolving a very small percentage of disputes, and the
real focus should be on identifying those disputes which should not reach
the courts. As one commentator has pointed out, simply asserting that
we should make the courts more accessible misses the fundamental point
that we do not want to take away incentives to negotiation and settlement, but wish only to prevent unfair advantages created by access
barriers. 9
The current search for alternative dispute resolution mechanisms
should focus on the increased use of tools such as mediation, pre-trial
conferences, and court-annexed arbitration. These alternative methods
relieve the burden on the courts, are less costly, and save the parties from
some of the trauma of adversary litigation. The Zuber Report emphasized that such mechanisms should be viewed as part of the total package
of services offered by the justice system. In this setting, courts would
5 Linden, In Praise of Settlement: Towards Cooperation, Away From Confrontation, 7 CAN.
COMMUNITY L.J. 1, 4 (1984).
6 Id. at 13, 14.
7 Hutchison, The Formal and Informal Schemes of the Civil Justice System: A Legal Symbiosis
Explored, 19 OSGOODE HALL L.J. 473, 477 (1988).

8 See Cromwell, supra note 4, at 104.
9 Id. at 105.
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remain the last resort when other methods have tried and failed."°
Alternative dispute resolution initially was addressed much later in
Canada than in the United States,1 1 with perhaps the exception of the
ombudsman movement which has been stronger in Canada. The role of
the ombudsman, which combines to some extent the roles of judge and
lawyer, has proved in some instances to be a viable alternative to a court
proceeding.12 Unlike the United States, where the Department of Justice
has played a leading role in the original design and introduction of
Neighborhood Justice Centers, Canadian government has had13relatively
little involvement in the exploration of alternative techniques.
However, the Canadian government has been instrumental in introducing legislative reforms in an effort to reduce unnecessary litigation.
For example, in the particularly volatile area of divorce proceedings,
amendments were made to the federal Divorce Act in 1986 to institute
"no fault divorce" provisions. Similarly, "no fault automobile insurance" statutes have been adopted in several provinces in an effort to
purge the system of excessive litigation and to provide for the efficacious
settlement of claims.
The legal profession has been largely responsible for examining and
instituting negotiation and arbitration processes. In particular, mediation has played an important role in Canada, with the body of professional mediators gradually beginning to grow.1 4 British Columbia and
Quebec have led the way in this regard, and there is a center for preventive mediation in the cities of Victoria, Vancouver, Quebec, and Montreal."5 For example, in 1984, in the Yukon Small Claims Court the
backlog was approximately six to eight months. In an effort to reduce
delay, lay people were trained as mediators by professional mediation
counselors and mediation was made mandatory before trial dates were
assigned. Within two years, a small debt could be mediated within ten
days of filing the claim, and if mediation failed, tried two weeks later.
The mediation success rate was approximately 80%.16
In Ontario, the Private Court is a practical alternative dispute resolution system. The objective of the Private Court is to reduce the cost of
litigation and to allow for a more conciliatory approach to dispute resolution with features such as: early and repeated settlement conferences;
full disclosure; confidentiality; informality; and choice of adjudicator.
The mechanism has practical advantages such as early hearings and deci10 Id.
11 Pirie, The Lawyer as Mediator: Professional Responsibility Problems or Profession Problems?
63 CAN BAR REV. 378, 380 (1985).

12 Nejelski, The Small Claims and Access to Justice, Dispute Resolution: Trends and Issues,
ALTA. L. REv. 314, 315 (1982).
13 Horrocks, Alternatives to Courts in Canada, ALTA. L. REv. 326, 330 (1982).
14 Pirie, supra note 11, at 379.
15 Vers une justice priv'e, Le Barreau, Nov. 1990 at 2.
16 Bladon, supra note 1, at 114.

CANADA-UNITED STATES LAW JOURNAL

Vol. 17:519 1991

sions are normally rendered within thirty days. The Private Court operates on a two-step system. The first step is a moderated settlement
conference at which an adjudicator attempts to resolve the dispute. If
that is unsuccessful, the second step is a private trial. With the exception
of fees for motions and the cost of discoveries, all fees and disbursements
are equally payable by both parties.
Another interesting and very successful model of alternatives being
developed within an existing court system is found in the province of
Quebec which is a civil law system. The small claims legislation forms
part of the general Code of Civil Procedure, and such claims are handled
within the existing framework, with provision made for the absence of
lawyers through the requirement of the judge to act as the mediator.
Chief Justice Gold of the Quebec Superior Court has remarked that the
system fits into the general scheme of the civil law and the culture and
mores of Quebec society while dispelling the view held by some that the
small claims process provides second class justice.
However, Canada has not yet fully explored the possibilities of alterby the legal profesnative methods; there is much work to be done, bothCommission.
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CHANGE IN ATTITUDES FROM CONFRONTATION TO CONCILIATION

Finally, significant changes to the system cannot be achieved short
of what one author has called a "cultural revolution" in the legal profession. We live in a fractious and conflict-ridden world. The combative
18
spirit which permeates every facet of life in the twentieth century is
most accentuated in the North American legal system. The adversarial
system has reached its zenith, and the fact that North Americans are
disputes up to twenty
likely to resort to court proceedings to resolve their
19
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two systems.
There are, no doubt, a plethora of reasons contributing to our particularly litigious society. A significant factor is that contemporary morality often values the vindication of rights over the balance of
compromise. 20 For example, the coming into force of the Canadian
Charter of Rights and Freedoms has, with its guarantees of individual
rights, encouraged the citizen to believe that one really can fight City
Hall and win.
Another important and perhaps more significant factor, because it is
17
express
18
19
(1985).
20

The Law Society of B.C. has been the only legal governing body in Canada to formulate
rules for lawyers as mediators. Pine, supra note 11, at 395.
Linden, supra note 5.
Thomson, Dispute Resolution in Japan: The Non-Litigious Way, 43 ADVOCATE 459, 462
Veitch, But That is Theory and Has No Relation to Realities, 37 U.N.B.L.J. 116 (1988).
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within our control, is the system of modem legal education which is unrelenting in its inculcation of the adversarial approach to dispute resolution. One author captured this problem well when he stated: "From the
very first day in law school students are imbued with the notion that
dispute resolution is the result of trial by adversaries under conditions
akin to the controlled violence of an [NFL] game."' 21 The result is that
modem legal education often produces lawyers trained in a confrontational spirit which undermines and ultimately ignores innovations aimed
at the early settlement of disputes. The primary goal of winning the case
often blinds lawyers to the financial and emotional cost to the client.
Lawyers today like to characterize their profession as a caring and
helping one, comparable to the priesthood, or to nursing. Those who are
less ambitious or altruistic like to see themselves as modem age knights
and champions of their potential clients.22 This is a far cry from the
public's perception. A recent poll indicated that lawyers rank somewhere below used car salesmen in public popularity.
Law schools, therefore, must foster an atmosphere of conciliation by
emphasising such methods as mediation, negotiation, and arbitration as
means of resolving legal disputes. The curricula should give weight to
the values of balance and compromise to complement the vindication of
rights as the sole principle of dispute resolution. Instead of placing all
the emphasis on trial practice, some of the student's time should be devoted to settlement techniques. More of the budding litigant's time in
practice will be spent in settling than in trying cases. The governing bodies of the law profession can help with this task by establishing continuing legal education programs.
The governing bodies should stress the values embodied in the Canons of Ethics of the Canadian Bar Association, section 2(3), which
states: "Whenever the controversy will admit of a fair adjustment the
client should be advised to avoid or to end the litigation."
Some Canadian courts have rigorously demanded this conciliatory
attitude from counsel in an effort to encourage settlement. In Ontario, in
a recent family law case, a lawyer was denied the solicitor-client costs
due him from his client because he advised her against accepting a reasonable offer from her husband. After a lengthy trial lasting eighteen
months, the wife won less than the offer that she had refused on the
advice of her solicitor. The lawyer was denied his fee on the grounds that
his behavior had not in any way been helpful to the client.23 While I
would not encourage widespread judicial intervention into solicitor-client
relationships, this case indicates that some judges take seriously the promotion of settlement.
Law firms who have an interest in cultivating the litigious aspect of
21
22
23

Actually the author compared it to a "CFL" game. Id.
Id.
Linden, supra note 18, at 20.
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at least some areas of the law are likely to resist such changes in attitude.
For example, as one commentator noted, many successful law firms
would willingly use alternative methods to resolve routine domestic disputes, low-level landlord and tenant squabbles, and even the disappointed expectations of individual consumers. On the other hand, it
would be difficult to convince law firms to use less expensive methods in
24
ultra-lucrative fields such as labor, insurance, and corporate disputes.
Derek Bok has stressed the urgent need for a more conciliatory approach to dispute resolution. As President of Harvard University, Bok
noted that law schools train students "more for conflict than the gentler
arts of reconciliation and arbitration." In his President's Report ten
years ago, he stated:
Over the next generation, I predict, society's greatest opportunities will
lie in tapping human inclinations toward collaboration and compromise rather than stirring our proclivities for competition and rivalry.
If lawyers are not leaders in marshalling cooperation and designing
be at the center of
mechanisms which allow it to flourish, they will not
the most creative social experiments of our time.2 5
These words still ring true today, inviting the legal profession to
take on one of its most important challenges.

Veitch, supra note 20, at 118.
Bok, The President'sReport, 1981-1982, Harvard University at 18-19; Linden, supra note 5,
at 9, 10.
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